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This is an appeal filed by the assessee against the order of ld. 

CIT(A)- 01, Jaipur dated 03.11.2017 wherein the assessee has raised the 

following grounds of appeal. 

“1. The Ld. CIT(A) has erred on facts and in law in confirming the 

assessment of long term capital gain at Rs. 81,58,720/-. 

(i) ignoring that assessee in substance has not sold the land 

under consideration rather the buyer by fraudulent means has got 

the sale deed registered in his favour. 

(ii) by not allowing the indexed cost of acquisition in computing 

the alleged capital gain 
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(iii) by substituting the actual consideration as per the sale deed 

by deemed consideration u/s 50C even when from the various legal 

proceedings available on record, it is proved that actual 

consideration is only what is recorded in the sale deed and 

therefore, the same could not be substituted by deemed 

consideration u/s 50C. 

(iv) by not referring the determination of FMV of the property u/s 

50C(2) of the Act.” 

 

2. Briefly stated facts of the case are that the Assessing officer 

based on information that the assessee has sold his share of land 

situated at village Hirapura issued notice u/s 148 of the Act and 

thereafter, a show-cause was issued as to why long term capital gains 

may not be taken at Rs 81,58,722/- u/s 50C, being the value 

determined by the Stamp duty authority.  In response, the assessee 

submitted that the transfer was carried out under fraudulent 

circumstances and no capital gains liability arises on such sham 

transaction and substance should prevail over form and infact, there 

was no transfer u/s 2(47) of the Act.  It was submitted that the 

assessee and other aggrieved parties have also filed an FIR and a civil 

suit before the Hon’ble Court.  The AO however didn’t accept the 

assessee’s contentions for the reason that a sham transaction has no 

relevance in Income tax Act and referring to provisions of section 2(47) 

of the Act, it was held that as per sale deed, the property has been 

transferred and possession has been handed over and where the 

transaction was made under fraudulent circumstances, the assessee 

should have filed a suit under civil court.  The AO accordingly 

determined the full value of consideration at Rs 81,58,722/- under  
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section 50C and in absence of any proof regarding cost of acquisition, 

the long term capital gains were determined at Rs 81,58,722/- which 

has been confirmed by the ld CIT(A) and against the said findings, the 

assessee is in appeal before us.   

 

3.   During the course of hearing, the ld AR submitted that the 

assessee along with his three brothers, namely Sh. Madan Lal, Sh. Munna 

Lal and Sh. Lalu Lal owned an agricultural land measuring 3 bigha 17 

biswa at village Hirapura, Ajmer Road, Jaipur. Thus each of the brothers 

were having 19.66 biswa (i.e. 2973.57 sq. yard).  Smt. Krishna Devi, wife 

of Musaddi Lal Yadav approached the assessee and his brothers to 

develop the residential scheme on this land whereby she promised to give 

some cash consideration and some developed land. Accordingly Smt. 

Krishna Devi by misrepresenting to the applicant and his three brothers 

stated that since each of the brothers have a land holding of less than 1 

bigha, therefore all of them should execute the sale deed in her favour 

and on that basis she would apply to JDA for conversion of agricultural 

land for residential use u/s 90A of the JDA Act. After the conversion and 

considering the land which would go into the facility area i.e. out of 1784 

sq. yard land (2973.57 sq. yards-1189.43 sq. yards), she would pay for 

1000 sq. yards and the remaining 784 sq. yards will be given back to 

them. 

 

4. It was submitted that in view of the above understanding, Smt. 

Krishna Devi got executed four sale deeds from the assessee and his 

brothers on 30.07.2005, 07.07.2005 , 03.08.2005 & 01.05.2006  in respect 

of 19.66 biswa each (i.e. 2,973.57 sq. yards.). Accordingly, the assessee 

executed a sale deed dt. 30.07.2005 in favour of Smt. Krishna Devi for  
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Rs. 5 lacs. Simultaneously, agreement dt. 03.08.2005 was executed with 

Sh. Munna Lal whereby on the developed land, Smt. Krishna Devi would 

be the owner for 1000 sq. yards and Munna Lal would be the owner of 

remaining 784 sq. yd. Similar agreement was entered with Sh. Madan Lal 

on 20.08.2005 for giving him 360 sq. yds. of developed land. However no 

written agreement was made with the assessee and Lalu Ram but 

assurance was given that after conversion, 784 sq. yard developed land 

would be given to them. 

 

5. It was submitted that the Sub registrar for stamp duty purposes 

took the value of land for which the sale deed was executed by the 

assessee at actual consideration of Rs.5,00,000/- considering it to be an 

agriculture land. However, Collector Stamps vide order dt. 23.03.2006 for 

the purpose of levy of stamp duty determined the value of land at 

Rs.81,58,722/- by considering the same to be  commercial land though in 

the revenue record, it is still a agriculture land. On the basis of this 

information, the AO initiated proceedings u/s 148. In course of assessment 

proceedings, the assessee explained that Smt. Krishna Devi got 

transferred the land under fraudulent circumstances. She misguided the 

assessee and put a condition that unless he and other family members 

execute a registered sale deed, the legal process at JDA cannot be 

completed. Accordingly, the assessee executed the sale deed for cash 

consideration of Rs.5 lacs. However, Smt. Krishna Devi did not fulfill her 

commitment and no conversion was done of the said agricultural land into 

residential colony. Thus, assessee and his brothers filed FIR against Smt. 

Krishna Devi. They also filed civil suit and obtained temporary stay/ relief 

from the Court. Thereafter, Smt. Krishna Devi, as full legal owner of the  
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said land applied to JDA for conversion into residential scheme which was 

rejected by JDA on ground that the land is under dispute at various courts. 

 

6. It was submitted that the AO, however, did not accept the 

contention of assessee by holding that in the sale deed executed on 

30.07.2005, it is clearly mentioned that the said property has been 

transferred to the purchaser with title & physical possession and the 

purchaser had become sole owner of the said property w.e.f. 30.07.2005 

and payment of the same has been received by the seller. Further, if the 

transaction was made under the fraudulent circumstances, then assessee 

should have gone to file suit under Civil Court. Accordingly, he determined 

the long term capital gain on sale of land at Rs. 81,58,722/-. 

 

7. It was submitted that in appeal, the Ld. CIT(A) observed that as per 

the registered sale deed dt. 30.07.2005, assessee has stated to receive  

Rs. 5 lacs in cash from Smt. Krishna Devi and nothing remained 

outstanding. The possession of land was also handed over to Smt. Krishna 

Devi. The assessee along with his brothers has filed a suit for issue of 

temporary injunction in Court of Civil Judge which was denied by the Civil 

Judge vide order dt. 03.07.2013. Against the order of Civil Judge, the 

assessee filed a civil appeal before Addl. District Judge who vide its order 

dt. 21.05.2013 confirmed the order of Civil Judge. Against the order of 

Addl. District Judge, the assessee filed writ petition before Hon’ble 

Rajasthan High Court who vide its order dt. 31.01.2014 directed to 

maintain status quo as regards the possession, alienation, construction 

and creation of third party interest in the suit lands. Pending the writ 

petition, the stay application was disposed off. Accordingly, the Ld. CIT(A) 

held that the registered sale deed executed by the assessee for sale of  
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land has not been cancelled till date of this order. The two judicial 

authorities have held that the possession of land was with Smt. Krishna 

Devi and no temporary injunction was issued thereof. Thus, the assessee 

has transferred its land to Smt. Krishna Devi during the year under 

consideration and is liable for capital gain tax.  

 

8. In the above factual background, it was submitted by the ld AR that 

the buyers of the land fraudulently got the sale deed executed from the 

assessee in her favour without complying with the promises they made at 

the time of the transaction taking place. As per the promise, they will get 

the scheme approved from JDA and will get pattas of the residential land 

in favour of the assessee as agreed by them. As per the agreement, 

assessee got hold of the plot of lands, constructed boundary wall and the 

remaining land was used by him as per his convenience. But Smt. Krishna 

Devi with the intention of cheating want to sale the entire land breaching 

the terms of actual agreement, in view of the sale deed executed in her 

favour. Therefore, the assessee has filed a civil writ petition before the 

High Court of Rajasthan. The Hon’ble High Court vide order dt. 31.01.2014 

directed to maintain the status quo. The matter is still pending before 

Hon’ble High Court. 

 

9. It was submitted that from the above, it can be noted that though 

the assessee has executed the sale deed, he has not parted with the 

possession and the matter is pending before the Hon’ble High Court. Thus, 

when the entire transaction is under dispute, simply on the basis of sale 

deed, it cannot be presumed that a transfer has taken place so as to 

attract the capital gain tax liability on the assessee. The Hon’ble Punjab & 

Haryana High Court in case of Hira Lal Ram Dayal Vs. CIT 122 ITR 461 has  
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held that registration of sale deed, though has evidentiary value but is not 

conclusive. If the assessee despite registration of sale deed is able to 

prove that no sale has in fact taken place and the transaction is sham, 

capital gains tax is not chargeable. The Tribunal not justified in refusing to 

look into the material produced by assessee to prove that the sale 

transaction was sham. The Ld. CIT(A) though refer to the fact that Hon’ble 

High Court has directed to maintain the status quo as regard the 

possession, alienation, construction and creation of third party interest in 

the suit land but still held that the two lower judicial authorities have held 

that the possession of the land was with Smt. Krishna Devi and no 

temporary injunction was issued, therefore, assessee is liable to capital 

gain tax. In holding so he failed to verify whether the possession of land is 

with the assessee or not particularly when High Court has directed to 

maintain the status quo with regard to the possession of land. Therefore, 

the decision of Hon’ble P&H High Court is fully applicable and the assessee 

is not liable to capital gain tax.  

 

10. It was submitted that in case of brother of the assessee, Shri Lalu 

Ram Yadav, there also he executed the sale deed for consideration of Rs. 

10 lakhs in favour of Smt. Krishna Devi on 01.05.2006, the same was 

accepted by the sub registrar. However the AO in his case also adopted 

the value u/s 50C at Rs.81,58,722/-. This was confirmed by CIT(A) for the 

same reason as in the case of the assessee. However the Hon’ble ITAT in 

ITA No. 1034/JP/18 dt.12.07.2018 has held that since the value adopted 

by the sub-registrar is the same, section 50C is not applicable and thus 

allowed the appeal of the assessee. Thus when in respect of the same 

transaction, the actual consideration is accepted by the sub registrar and 

also by the Hon’ble ITAT, no capital gains can be assessed in the hands of 
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the assessee by adopting the value adopted by the collector stamp 

considering it to be a residential land instead of the agricultural land. 

 

11. Without prejudice to above, it was further submitted that the Ld. 

CIT(A) has failed to consider that when it is proved that actual 

consideration is only what is recorded in the sale deed, the same cannot 

be substituted by deemed consideration u/s 50C and that too without 

referring the determination of FMV of the property to DVO u/s 50C(2) of 

the Act, more particularly when assessee has not filed any appeal or 

revision or reference to any authority or court against the value assessed 

by the stamp valuation authorities. Further, the AO has not allowed any 

deduction of indexed cost of acquisition in computing the long term capital 

gain which is against the provisions of the Act. 

 

In view of above, it was submitted that the income on account of long 

term capital gain assessed by the AO be directed to be deleted. 

12.  Per contra, the ld. DR relied on the order of the lower authorities 

and our reference was drawn to the findings of the ld. CIT(A) which 

read as under:-  

“3.1.2   Determination:  

(i) The brief facts of the case are that during the year under  

consideration, the appellant along with his brothers namely S/Shri 

Madan Lal, Lallu Ram Yadav and Munna Lal had sold land at Tagore 

Nagar, Heerapura to Smt. Krishna Devi wife of Shri Mussadi Lal Yadav 

vide four separate sale deeds. It may be mentioned that the Collector 

(Stamps), Jaipur vide its order dated 23.03.2006 has determined the 

value of the land sold by the appellant and two brothers of the 
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appellant for the purposes of charging stamp duty at Rs. 81,58,722/-. 

It may be mentioned that in the assessment order, the AO has stated 

the sale consideration at Rs. 10 Lac, whereas, as per the copy of the 

registered sale deed dated 30.07.2005 placed on record, the sale 

consideration was stated at Rs. 5 Lac only. 

(ii) The appellant has not filed any return of income for the year 

under consideration u/s 139 of the Act and in view of the 

information available on record, the AO, has initiated proceedings 

u/s 147 of the Act and has issued notice u/s 148 of the Act on 

01.05.2012 which was duly served upon the appellant. However, no 

return of income was filed by the appellant even in response to 

notice issued u/s 148 of the Act. In the assessment order, after 

considering the submission of the appellant, the AO has adopted 

the sum of Rs. 81,58,722/- as sale consideration u/s 50C of the Act. 

Further, since, no compliance was made by the appellant before the 

AO, the AO in the absence of non-availability of the cost of the 

acquisition of the property under consideration, has taken the cost of 

acquisition at Rs. Nil and has determined the long term capital gains 

on sale of the land under consideration at Rs. 81,58,720/- i.e. the 

entire amount adopted by the Collector (Stamps), Jaipur for the 

purpose of charging stamp duty. 

(ii) In the grounds of appeals, it was stated by the appellant that 

Smt. Krishna Devi, the purchaser of the land has fraudulently got 

registered the land in its favour and thus, the deal under 

consideration, for sale of land had also become disputed and the case 

is pending for disposal in the court of law and it was still having the 
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possession of the land. It was further submitted that the sale 

consideration was Rs. 5 Lac only. 

(iv) I have duly considered the submissions of the appellant, 

assessment order and the material placed on record. It is noted from 

the registered sale deed dated 30.07.2005 that the appellant has 

stated to receive a sum of Rs. 5 Lac in cash and nothing remained 

outstanding from the buyer Smt. Krishna Devi. It was further stated in 

the sale deed that the possession of the land was also handed over by 

the appellant to Smt. Krishna Devi. It is noted from the material placed 

on record that some dispute has arisen between the appellant, his 

brothers on the one hand and Smt. Krishna Devi on the other hand 

which is pending before the court of law. It is noted from the material 

placed on record that a suit for issue of temporary injunction was 

filed by appellant along with his brothers in relation to their dispute 

with Smt. Krishna Devi in the Court of Civil Judge (A & B) and 

Metropolitan Magistrate (East), Jaipur and vide order dated 

03.07.2013 in case No. Misc.(Temporary Injunction)/ 332/2012, the 

temporary injunction as prayed by the petitioners was denied by the 

Civil Judge, a part of the relevant extract of the above referred order 

of Civil Judge is reproduced as under: 

“lqfo/kk dk larqyu o viwj.kh; Jfr 

10- pwfd okn xzLr Hkwfe ds laca/k esa oknhx.k dk izFke n`"V;k dksbZ LokfeRo o dCtk ugh ik;k 
x;k gSA vr% oknhx.k ds i{k esa ;fn dksbZ fu"ks/kkKk tkjh ugh dh xbZ] rks mUgsa vf/kd vlqfo/kk o 
viwf.kZ; {kfr gks] ,slk izdV ugh gksrk gSA vr% nksuksa fcUnw Hkh izkFkhZx.k ds i{k esa izekf.kr ugha ik;s 
tkrs gSA 

11- pwafd izFken`"V;k dsl] lqfo/kk dk larqyu o viw.khZ; {kfr ds fcUnw izkFkhx.k ds fo:} 
izekf.kr ik;s x, gSA vr% izkFkhZx.k dk izkFkZuk i= vLohdkj fd, tkus ;ksX; ik;k tkrk gS 
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vkns'k 

12 vr% izkFkhZx.kdk ;g izkFkZuk&i= ckcr vLFkkbZ fu"ks/kkKk fo:n vizkfFkZ;k vLohdkj dj 

[kkfjt fd;k tkrk gSA” 

(v)  Against the above referred order of Civil Judge, the appellant 

along with his brothers (the petitioners) filed a civil appeal before the 

Addl. District Judge No. 16, Jaipur and vide order dated 21.05.2013, 

in Civil Misc. Appeal No. 08/2013, the Addl. District Judge confirmed 

the above referred order dated 07.03.2013 of Civil Judge and thus, 

no temporary injunction was granted, even by Addl. District Judge, 

Jaipur. A part of the relevant extract of the same is reproduced as 

under: 

“lqfo/kk dk larqyu o viwj.kh; {kfr 

pwafd fookfnr Hkwfe ds ckjs esa vihykFkhZx.k dk dksbZ izFke ǹ"V;k LoRo vkSj dCtk ugh ik;k gS 
vkSj izFke ǹ"V;k LokfeRo vkSj dCtk ugh ik;s tkus ds dkj.k vxj dksbZ LFkk;h fu"ks/kkKk tkuh 
dh tkrh gS rks vihykFkhZx.k dks dksbZ ,sls vlqfo/kk gksus okyh ugha gS cfYd vlqfo/kk izR;FkhZ dks 
gksxh fd tks tk;nk mlus iathd`r foØ; i= ls [kjhnh gS] mldk mi;ksx djus ls oafpr gks 
tk,xh vkSj vihykFkhZx.k ,sls dksbZ viwj.kh; {kfr dk fcUnw Hkh Li"V ugh dj ik;s fd vkf[kj fdl 
izdkj ls mUgsa {kfr gksxh vkSj ,sls {kfr dk vkadyu ugh fd;k tk ldsxk cfYd viwj.kh; {kfr dk 
fcUnw Hkh izR;FkhZ ds i{k esa gS fd mlus iathd`r foØ; foys[k ls tk;nkn [kjhnh vkSj vc vLFkk;h 
fu"ks/kkKk dk vkns’k tkjh dj fn;k rks mls viwj.kh; {kfr gksxhA 

vihykFkhZx.k@izkFkhZx.k viuk ǹ"V;k ekeyk] lqfo/kk dk lUrqyu vkSj viwj.kh {kfr ds fcUnw rhuksa 
gh LFkkfir ugh dj ik;s gSA vr% vihykFkhZx.k@izkFkhZx.k dk vkosnu fo}ku v/khuLFk U;k;ky; 
}kjk [kkjht djus esa dksbZ =qfV ugh dh xbZ gS vkSj izkFkZuk& i= [kkjht gksus ;ksX; gksus ls [kkjht 
fd;k x;k gSA vihykFkhZx.k dh vihy [kkfjt fd;s tkus ;ksX; gksus vkSj fo}ku v/khuLFk U;k;ky; 
}kjk ikfjr vkns’k dh iqf"V fd;s tkus ;ksX; gSA 

vkns’k 

QyLo:i vihykFkhZx.k @ izkFkhZx.k }kjk izLrqr vihy [kkfjt dh tkrh gS rFkk vkns’k fnukad 
07-03-2013 fofo/k nhokuh izkFkZuk&i= la[;k 332@12 izkFkZuk i= vLFkk;h fu"ks/kkKk] yYywjke oxS] 
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cuke d`".kknsoh] U;k;y; flfoy U;k;kf/k’k ¼dfud [k.M½ iwoZ] t;iqj uxj }kjk ikfjr dh iqf"V 
dh tkrh gSA 

fu.kZ; dh izfr ds lkFk fopkj.k U;k;ky; dh i=koyh vfoyEc ykSVkbZ tk,A” 

(vi)  Thus, it could be seen from the above decisions of Civil Judge and the 

Addl. District Judge that the possession of the property under 

consideration was found to be with Smt. Krishna Devi and not with the 

appellant and his brothers. It may be mentioned that against the order of 

ADJ Jaipur, the appellant and his brothers filed a writ petition before 

the Hon'ble High Court of Rajasthan and vide order dated 31.01.2014 

in S.B. Civil Misc. Stay Application No. 18755/2013 in S.B. Civil Writ 

Petition No. 21812/2013 in the case of Shri Lallu Ram Yadav & 

Others - Petitioners and ADJ & Others - Responders, it was directed 

by the Hon'ble High Court of Rajasthan to maintain status quo as 

regards the possession, alienation, construction and creation of third 

party interest in the suit lands, pending the writ petition and the stay 

application was disposed off. It may further be mentioned that the 

registered sale deed executed by the appellant for sale of the land 

has not been cancelled till the date of this order. 

(vii) During the appellate proceedings, the reliance has been placed 

on the case of Hira Lal Ram Dayal vs. CIT [1979] 2 Taxman 579 (P & 

H), wherein it was held that if the assessee, even in the face of the 

registered sale deed, is able to prove by cogent evidence and satisfy 

the Tribunal that no sale, in fact, took place, the Tribunal has to 

necessary conclude that there was no capital gain'. It is to be noted 

that in the instant case under consideration, the facts are 

distinguishable as those of the above referred case. Further, it has 

been held by two judicial authorities that possession of the land was 
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with Smt. Krishna Devi and in fact, no temporary injunction was 

issued thereof. 

(viii) Therefore, in view of the above discussion and looking to the 

totality of facts and circumstances of the case, it is held that the 

appellant has transferred its land to Smt. Krishna Devi during the 

year under consideration and thus, is liable for capital gains tax. 

Thus, these grounds of appeal are hereby rejected.” 

13.  We have heard the rival contentions and perused the material 

available on record. The case of the assessee is that the subject 

transaction has been carried out under fraudulent circumstances and on 

the pretext of certain promises and agreement between the parties 

which have not been fulfilled by the buyer.  Given the non-fulfillment of 

such promises and agreement, the assessee has taken series of steps 

permissible under law against the buyer from time to time by way of 

filing an FIR, thereafter, suit for injunction in court of civil judge, 

thereafter civil appeal before the Add. Judge and lastly, by way of filing 

a civil writ before the Hon’ble Rajasthan High Court where the Hon’ble 

Court has directed to maintain a status quo pending disposal of the writ 

petition.  It was submitted that where the whole transaction is under 

dispute, it cannot be presumed that merely by entering into a sale deed, 

the transfer has taken place so as to attract capital gains tax. Per 

contra, the case of the Revenue is that the assessee has executed a 

sale deed for sale of the land which has been duly registered and has 

not been cancelled till date and as per sale deed, the property has 

been transferred and possession has been handed over to the buyer 

and therefore, it is clear that a transfer has taken place which is liable 

for capital gains.   
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14.  In this regard, we refer to the decision of the Hon’ble Punjab & 

Haryana High Court in case of Hira Lal Ram Dayal vs CIT (supra) 

wherein the question for consideration before the Hon’ble High Court 

was “whether it is open to the assessee to prove that the sale 

transaction evidenced by the registered sale deed was sham transaction 

and no sale in fact took place.” The Hon’ble High Court while answering 

the said question held that the Tribunal fell in legal error where it says 

that it cannot ignore a document which is duly executed and registered 

with the Sub-Registrar and the findings of Hon’ble High Court read as 

under:  

“It is no doubt true that the evidentiary value has to be 

attached to a registered document but the said document 

cannot be a final word in the matter. It has to be remembered 

that capital gains accrue only if there is a sale or any other 

transfer of the capital asset and if the assessee is able to prove 

that in fact no sale took place in that case no capital gain 

accrued which could be assessed to income-tax. If the assessee, 

even in the face of the registered sale deed, is able to prove by 

cogent evidence and satisfy the Tribunal that no sale in fact 

took place, in that case, the Tribunal has to come to the 

conclusion that there was no capital gain. As is apparent from 

the observations made in the order of the Tribunal, the Tribunal 

was under the misapprehension that the registered sale deed 

was final and, therefore, refused to look into the other material 

produced by the assessee with a view to prove its case that the 

sale transaction was a sham transaction. It is, however, a 

different matter that the Tribunal may not feel convinced that  
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the sale transaction was a sham transaction and refuse to rely 

on the material produced by the assessee for good reasons, but 

the said material had to be taken into consideration and could 

not be ignored. As already observed, the enquiry before the 

Tribunal was to be directed to find out whether there had been 

a sale and if the Tribunal comes to the conclusion that the sale 

had taken place, in that case, the capital gains tax would 

become payable. The matter can be viewed from another angle. 

It is a matter of daily happening that people, who want to avoid 

payment of tax, would sell the property by getting the sale 

deeds registered at an under-estimated value. If it is held that 

the sale deed is final, in that case, the Income-tax authorities 

will be debarred from looking into as to how much sale 

consideration passed under the transaction, which is not the 

law. The factum of sale and the sale proceeds are the real 

questions to be determined by the Income-tax authorities. From 

what has been stated above, it is clear that the Tribunal fell into 

an error in refusing to examine the material put forth by the 

assessee to prove that the sale was a sham transaction.” 

15.   We refer to the decision of the Hon’ble Patna High Court in case 

of Smt. Raj Rani Devi Ramna vs CIT (1992) 201 ITR 1032 (Pat.) 

where the questions framed for consideration before the Hon’ble High 

Court read as under:  

“(1) Whether, on the facts and in the circumstances of the case, 

the learned Income-tax Officer was justified in including the sum 

of Rs. 42,000 pertaining to three deeds of sale in the gross 

receipts for the purposes of computation of capital gains? 
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(2) Whether, on the facts and in the circumstances of the case, 

the learned Income-tax Officer was legally correct in coming to a 

finding that once the sale deed was registered, the transfer was 

complete and any stipulation in the deed of sale to the contrary 

was irrelevant ? 

(3) Whether by mere execution of a deed of sale and registration 

thereof, there could be transfer of an immovable property without 

effective conveyance of the same to the transferee ? 

(4) Whether, 'transfer' according to section 2(47) of the Income-

tax Act, 1961, must mean effective conveyance of the capital 

asset to the transferee ?" 

And the findings of the Hon’ble High Court read as under:  

“After hearing learned counsel for the parties, I have no hesitation 

in holding that the properties do not necessarily pass as soon as 

the instrument is registered, for the true test is the intention of 

the parties. Registration is prima facie proof of an intention to 

transfer, but it is no proof of an operative transfer if there is a 

condition precedent as to the payment of consideration or delivery 

of the deed. Thus the seller may retain the deed pending payment 

of price and, in that case, there is no transfer until the price is 

paid and the deed is delivered. 

To substantiate my above view, I may first refer to a Bench 

decision of the Calcutta High Court in the case of Nitai Chandra 

Naskar v. Smt. Champaklata Debi reported in [1919] 29 CLJ 250, 

wherein while referring to section 54 of the Transfer of Property  
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Act, it has been held that, "sale is a transfer of ownership in 

exchange for a price paid or promised or part paid and part-

promised. The true test is, what is the intention of the parties to 

the transaction. If the intention is that title should pass 

immediately, even though the consideration has not been paid, 

title passes, that is, failure to pay the consideration for a 

conveyance does not defeat the conveyance except where there is 

an agreement that it should take effect only if the consideration is 

first paid." In the case of Panchoo Sahu v. Janki Mandar, reported 

in AIR 1952 Patna 263, it has been held that title does not pass on 

the mere execution and registration of the sale deed and the 

answer to the question regarding passing of the title lies in the 

intention of the parties, which is to be gathered from the sale 

deed itself. A similar view has been taken in the case of Shiva 

Narayan Sah v. Baidya Nath Prasad Tiwary, reported in AIR 1973 

Patna 386. There is a catena of decisions of this court as well as 

of other High Courts taking a similar view. 

The relevant provisions under the Act for the present purpose are 

sections 45 and 2(47). Section 45, inter alia, provides that any 

profits or gains arising from the transfer of a capital asset effected 

in the previous year shall, subject to certain exceptions, be 

chargeable to income-tax under the head "Capital gains" and shall 

be deemed to be the income of the previous year in which the 

transfer took place. The word "transfer" has been defined under 

section 2(47) of the Act which provides that, in relation to a 

capital asset, transfer includes the sale, exchange or  
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relinquishment of the asset or the extinguishment of any rights 

therein or the compulsory acquisition thereof under any law. 

In the present case, we are concerned with the transfer of an 

immovable property by way of sale. In the absence of any 

provision to the contrary, the concept of sale of an immovable 

property which is included in the expression "capital asset" as 

defined under section 2(14) of the Act, has to be gathered from 

section 54 of the Transfer of Property Act, 1882. In the present 

case, from the statement of case itself as drawn up and sent to 

this court by the Tribunal, it is apparent that the parties had 

clearly intended that despite the execution and registration of sale 

deeds, transfer by way of sale will become effective only on 

payment of the entire consideration amount and in this 

background of facts, it has to be held that there was no transfer of 

land covered by the three sale deeds in question during the period 

under consideration making the assessee liable for capital gains 

tax under section 45 of the Act. 

Keeping in view the discussions made above, question No. 4 is 

answered in the affirmative, that is to say, the transfer under 

section 2(47) of the Act must mean an effective conveyance of the 

capital assets to the transferee. Questions Nos. 1, 2 and 3 are 

answered in the negative and in favour of the assessee. In the 

facts and circumstances of this case, there shall be no order as to 

costs.” 

16.  The legal proposition which emerges from reading of aforesaid 

decisions is that that a registered sale deed does carry an evidentiary  
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value. At the same time, where the assessee is able to prove by cogent 

evidence brought on record that it is a case of sham transaction or no 

sale has in fact taken place, then, in such a scenario, the taxing and 

appellate authorities should consider these evidences brought on record 

by the assessee and basis examination thereof, decide as to whether 

sale has taken place or not in the given case. Further, it has been held 

that the title in the property does not necessarily pass as soon as 

instrument of transfer is registered and the answer to the question 

regarding passing of title lies is the intention of the parties executing 

such an instrument. The Registration is no proof of an operative transfer 

and where the parties had intended that despite execution and 

registration of sale deed, transfer by way of sale will become effective 

on fulfillment of certain conditions, then in such a scenario, the transfer 

will be effected only fulfillment thereof and not at the time of execution 

and registration of sale deed. In the instant case, as we have noted 

above, subsequent to entering into the sale deed, the assessee has 

taken series of steps against the buyer from time to time by way of 

filing an FIR, thereafter, suit for injunction in court of civil judge, 

thereafter civil appeal before the Add. Judge and lastly, by way of filing 

a civil writ before the Hon’ble Rajasthan High Court where the Hon’ble 

Court has directed to maintain a status quo and the case of the 

assessee before the Hon’ble Court is that the subject transaction has 

been carried out under fraudulent circumstances and on the pretext of 

certain promises and agreement between the parties which have not 

been fulfilled by the buyer and the Hon’ble Rajasthan High Court 

vide its order dated 31.01.2014 in S.B. Civil Misc. Stay Application No. 

18755/2013 in S.B. Civil Writ Petition No. 21812/2013 has directed as 

under: 



ITA No. 138/JP/2018  

Sh. Govind Narayan Yadav, Jaipur Vs. ITO, Jaipur 

   

20 

“Heard the learned counsel Mr. Vishwajeet Mantri for the 

petitioners and the learned counsel Mr. A.K. Dubey appearing for 

the respondent No. 3 on caveat. 

Having regard to the submissions made by the learned counsels 

for the parties, and to the impugned orders passed by the courts 

below, the parties are directed to maintain status-quo as regards 

the possession, alienation, construction and creation of third party 

interest in the suit lands, pending the writ petition. The Stay 

application stands disposed of.”  

17. We therefore, find that the outcome of these proceedings before 

the Hon’ble High Court would have a direct bearing on the subject 

transaction in terms of intention of the parties, fulfillment or non-

fulfillment of various promises and agreement and in short, the 

substance and real purport of the whole transaction and resultant 

taxability thereof as it evident from the grounds so taken in the 

aforesaid writ petition filed by the assessee along with others which 

read as under:  

“Grounds: 

(A) Because the impugned order suffers from legal errors 

apparent on the face of record which has resulted in gross failure 

of justice and therefore the same deserves to be quashed and set 

aside. 

(B) Because the learned Courts below erred in not considering 

the fact that the contemporaneously executed documents with 

regard to the same transaction between the parties shall be read  
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together to ascertain the true nature of the transaction mentioned 

in the registered sale deed and sale deed cannot be read in 

isolation. The petitioners submitted several judgments in this 

regard which have not at all considered by the learned courts 

below. Even the judgment consider has wrongly been 

distinguished. It is therefore submitted that the courts below 

committed serious legal error in ascertaining as to wither there is 

prima facie case in favour of the petitioners or not. 

(c) Because it is submitted that the agreements executed 

between the parties simultaneously with the sale deeds can be 

read in evidence for ascertaining true intent of the parties and the 

nature of the transaction between them is a question which can 

be decided only after trail and adjudication in the case. The fact 

remains that the petitioner raised bonafide issues requiring trial 

and therefore as per the law settled in this regard the courts 

below must have consider that the prima facie case is in the 

favour of the petitioners. 

(D) Because the petitioners also sought injunction with regard 

to the land over which admittedly they have got possession and 

the possession admittedly has not been handed over for portion 

of the land for which the sale deed has been executed. In such 

the situation the defendants respondent No. 3 has no authority to 

dispossess the petitioners from the suit land by force and the 

petitioners will be entitled to protection of their possession during 

pendency of the suit. This aspect of the matter has not at all been 

considered by the respondents No. 1 and 2.   
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(E) Because the learned court below has also seriously erred in 

recording findings with regard to actual possession over the suit 

land. It has not at all properly considered rather has ignored the 

relevant documents which were submitted on record of the court 

below. Hence the impugned orders deserves to be quashed and 

set aside. 

(F) Because the learned court below has stated that the 

agreements produced on record are not registered documents 

whereas there is compulsion under section 17 and 49 of the 

Registration Act for registration of such documents. It is most 

humbly submitted that in the instant case the documents which 

are agreements are not at all for conveyance of the immovable 

property by the defendant respondent No. 3. The courts below 

have clearly erred in not at all appreciating the true nature of the 

transaction between the parties. 

(G) Because the case of the petitioners before the learned court 

below is for specific performance of the terms of agreements in 

question which are mere memorandum of agreements conveying 

no property. The agreement is to the effect that the respondent 

No. 3 will get a residential scheme sanction and will thereafter get 

lease deeds of residential plots executed by JDA in favour of the 

petitioners. The conveyance will take place at the time of 

execution of lease deeds and the stamp duty as well as 

registration of documents for conveyance will be attracted at that 

stage. Thus the learned court below seriously erred in 

misconstruing the terms of the contract, the nature of the  
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document and the nature of the transaction and therefore the 

impugned orders deserves to be quashed and set aside. 

(H) Because the learned court below has also not examined and 

considered the judgments in this regard submitted by the 

petitioners before them. 

(I) Because the learned Courts below erred in not considering 

the fact that the agreements were made and executed on the 

very same day when the registered Sale Deeds were executed. It 

is important to mention here that and it is also clear from the 

subsequent events, that the true intent for execution of the sale 

deed was only to transfer the entire agricultural land only for the 

mentioned cash consideration, but it was clearly for development 

of a residential scheme upon the conveyed agricultural land after 

getting the same converted for the said purpose and in 

consideration thereof the cash consideration as well as the getting 

of lease deeds of residential land in favour of the petitioners was 

clearly intended.  

(J) Because the orders passed by registering authorities clearly 

fortifies the fact that the cash consideration mentioned in the sale 

deed was not the only market value of the property sold. The 

valuation which has been made by the registering authority and 

accepted by the respondent No. 3 by making payment of 

additional stamp duty leaves no manner of doubt about the facts 

stated by the petitioners with regard to true nature of the 

transaction. 
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(K) Because form the facts and circumstances it is evidently 

clear that if the sale deeds are taken on their face value ignoring 

the contemporaneous execution of documents and considering 

the value of the land so transferred through sale deed, it would 

be evidently clear that the respondent No. 3 has fraudulently 

attempted to get valuable property of the petitioners for meager 

price by getting the sale deeds executed and subsequently 

disowning the premises which were actually made to the 

petitioners at the time of the transaction taking place. 

(L) Because fraud vitiates everything and the facts and 

circumstances of the case clearly demonstrates the fraudulent 

intentions of the respondent No. 3 which has resulted in gross 

injustice to the poor agriculturist petitioners. The petitioners are 

entitled to prove all these aspects on trial of the suit which they 

have successfully demonstrated for prima facie establishment of 

their case. In such situation the rejection of the injunction prayed 

would clearly result in irreparable injury which cannot be 

compensated in terms of money. The courts below have 

considered this aspect of the matter in a very cursory manner. 

(M) Because in the facts and circumstances of the case the 

balance of convenience is also in favour of the petitioners. 

However the learned court below has considered this aspect of 

the matter also in a very cursory manner. 

(N) Because it is settled law of construction of documents that 

the true intent of parties can be gathered from the surrounding 

circumstances and if the evidence available suggests that what is  
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expressed in the document is not the only thing which has taken 

place between the parties, the meaning to the document has to 

be given by considering the entire set of circumstances. The 

courts below have not taken into account the true principle in this 

regard and decided the matters without considering the law and 

principles applicable in this regard.  

(O) Because the learned Courts below erred in not considering 

the fact that it is well settled principle that when one document is 

executed after the another both the documents should be read in 

toto and not as a separate agreements, so that in the present 

case if the agreements were made after the registered Sales 

Deeds the agreements so made should be read along with the 

registered Sale Deed and the interpretation of both the 

documents should be done looking after each other and the 

conditions on which the agreements were made either party are 

bound to them.  

(P) Because the learned Courts below failed to consider the 

question of law that while interpreting the agreement in between 

the parties, it is necessary to the intention of the parties while 

arriving into the agreements and from the interpretation of the 

agreements it is found that the plaintiffs have no intention to sold 

the entire land and the purpose of the agreement was to provide 

the land for residential scheme and that the defendant do 

necessary work for converting the same from the JDA and issue 

pattas from JDA and give them to the plaintiffs. If this is not the 

intention of the parties, then there is no need of the plaintiffs to 

sell their ancestral land to the defendant.  
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(Q) Because the courts have also not considered fact that as far 

as the possession of the land is concerned the plaintiffs have 

specifically mentioned in their plaints that the respective share of 

land which is not sold to the defendant and which is in their 

possession and which is also evident from the various documents 

filed by the plaintiffs along with the plaint were sufficient to show 

that the land in question is in the possession of the plaintiffs. It is 

also pertinent to mention here that the defendant herself stated 

in her reply that certain boundary and kachcha houses were 

already there in the land in question and which belongs to the 

plaintiffs. So, claiming the land in his possession is untrue and 

which is evident from the bare perusal of the written statement of 

the defendant. 

(R) Because the learned Courts below erred in not considering 

the documents on which the plaintiffs are relying wherein the 

show these site plans of the residential scheme where specifically 

it was shown the area or the plots in which the plaintiffs are in 

possession and in which electricity connection were taken by 

them which is also evident from the document filed with the 

plaint. The learned Courts below not looked even the photographs 

of the concerned residential schemes in which the plaintiffs are in 

possession and decided the Temporary Injunction Application 

without applying the judicious mind. 

(S) Because the learned Courts below have only to see prima-

facie there is a case of plaintiffs or not. But the Courts below 

without appreciating the evidence came before the Court arrived 

out over a finding that the subsequent agreements between the  
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plaintiffs and defendant are forged and that the plaintiffs had sold 

the entire land to the defendant which is a question of evidence 

and without going through the evidence with regard to the 

documents concerned arriving out to such conclusion cause gross 

injustice to the plaintiffs.  

(T) Because the learned Courts below erred in not considering 

the facts with regard to the irreparable loss to the plaintiffs and 

no finding was given with regard to the fact whether the plaintiffs 

having continue possession over the land and if they were remove 

from their respective portion of land it will cause gross irreparable 

loss to the plaintiffs and which cannot be compensated with any 

other relief.  

(U) Because the learned Courts below erred in not considering 

the fact that if the defendant sold the land to any third party it 

will cause multiplicity of the party and irreparable loss to the 

plaintiffs. 

(V) Because the courts below have not appreciate that for 

showing prima facie case the petitioners were not required to 

conclusively prove their case at the stage of grant of temporary 

injunction. It is the reasonable likelihood of existence of rights is 

sufficient for grant of temporary injunction, particularly in a 

situation in which documentary evidence are shown regarding the 

possession over the land. 

(W) Because the impugned orders have resulted in irreparable 

injuries to the petitioners which cannot be compensated in terms 

of money. 
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(X) Because the petitioners crave leave to urge other legal 

grounds at the time of Admission/ Hearing of the writ petition.” 

18. In light of aforesaid discussions and in the entirety of facts and 

circumstances of the case and in the fitness of things, we are of the 

considered view that the matter need to be set-aside and remanded to 

the file of the Assessing officer who is hereby directed to decide the 

same afresh after taking into consideration the decision of the Hon’ble 

Rajasthan High Court in the aforesaid writ petition which has a direct 

bearing on the matter.  

19.  Now, coming to the case of brother of the assessee, Shri Lalu Ram 

Yadav (supra) which has been decided by the Coordinate Bench and relied 

upon by the ld AR.  We find that in the said case, the Coordinate Bench 

had held that provisions of section 50C cannot be invoked where was no 

difference between the sale consideration and valued adopted by Sub-

Registrar (Stamps) as the sale consideration declared by the assessee of 

Rs 10 lacs was accepted and adopted by the Sub-Registrar, Jaipur and in 

assessee’s own case, there was no reference to the Collector’s (stamps) 

and no enhancement made in the valuation of the property by the 

Collector (Stamps).  However, in the present case, as against the declared 

sale consideration of Rs 5 lacs, in assessee’s own case, the Collector 

(Stamps) has determined and assessed the value at Rs 81,58,722/- which 

has been made the basis by AO for determining sale consideration U/s 50C 

of the Act and therefore, the said decision was rendered in peculiar facts 

and circumstances of the said case.  At the same time, we note that 

during the course of assessment proceedings, in response to the show-

cause notice issued by the AO, the assessee had objected to adoption of 

such value of Rs 81,58,722/- as against declared sale consideration of  

Rs 5,00,000/- and in such circumstances, the AO should have taken steps 
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by referring the matter to the DVO u/s 50C(2) of the Act and should have 

taken into consideration the report of the DVO before substituting the sale 

consideration as per Collector (Stamps) order as against the declared sale 

consideration. And we believe that in light of differential approach and 

valuation adopted by the stamp duty authorities in case of assessee and in 

case of brother of the assessee in respect of similar situated property as 

so claimed, the reference to DVO becomes imperative to take the same 

into consideration and determine the fair market value of the property. 

Given that the AO had go ahead in the matter without referring the matter 

to DVO, it gives rise to another reason why we are of the considered view 

that the matter deserve to be set-aside to the file of the Assessing 

officer who is hereby directed to refer the matter to DVO and decide as 

per law.  

20. Since we are setting aside the matter, the Assessing officer is also 

directed to consider other contentions raised by the ld AR regarding 

non-allowance of indexed cost of acquisition while determining capital 

gains in the hands of the assessee and decide as per law.  

21. The assessee is also hereby directed to place on record of the 

Assessing officer developments and status of the proceedings before 

the Hon’ble Rajasthan High Court in the matter on regular basis and a 

copy of the order/directions so passed by the Hon’ble Rajasthan High 

Court in aforesaid writ petition as soon as copy of the order is received 

or made available on the official website of the Hon’ble Rajasthan High 

Court and other information/documents as so desired by the Assessing 

officer.  Needless to say, the assessee be allowed a reasonable 

opportunity before deciding the matter.   
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 In the result, the appeal of the assessee is allowed for statistical 

purposes.     

 

Order pronounced in the open Court on  30/04/2021.  
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